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THE INDIAN LAW REPORTS. [VvOL. XXII.

_ORIGINAL ORIMINAL.
-
“5 Before Mr. Justice Strackey. e
QUEEN-EMPRESS r. BAL GANGADHAR TILAK axp EESHAV
MAHADEYV BAL: _ e
Penal Code (Act XLV of 1860), See. 124 A—F vir{cﬂcs—-Wﬁtiﬁyf aﬁmt_a’;‘n_?
intention or animus—Letters of contributovs published i m‘zrapa}'m}.‘sff.i_')u-
affection—0Opder to prosecute—Criminal Procedure Code (Act X_ qf‘l&&ﬂ),
See. 186—Construction— Refercnce to proceedings in Legislative Cottneil

The aceused, who was the editor, proprietor, and publisher of the Aesasi news-
paper, was eharged under seetion 124 A of the Penal Code (Act XLV of 1860) with
exciting and attempting to excite feelings of disaffection to Government by ‘tho-—
publieation of eartain articles, &e., in the Kesani in its issue of the 15th June, 1897—.

- . T .
At the trial an order for the prosecution -given by Government nnder section

196 of the Criminal Procednre Cedo (Act X of 1882) in the following forms _ ;

dated July 26, 1807, was tendered in evidence :—

“ Under the provisions of section 196 of the Cede of Criminal Proé"e_a-u_:i'.'é,. :

Mirza Abas Ali Baig, Orlental Tramslator to Government, is hereby ordered by
His Execllency the Governor in Coureil to make a complaint against My, Bal
Gangadlar Tilak, B.A., LL.B, of Poona, publisher, proprietor and editor of the
Kesari, a weokly vemacular newspaper of Poona, and against Mr. Hari Narayan
Gokhale, of Poona, printer of the said newspaper, in respect of cortain articles
appearing in the said newspaper, under section 124 A of tha Indian Penal Code
and any other section of the said Code which may bs found to be applicable to
the caso.”

Connsel for the accused objeetad that the order was too vague snd showld
kave specified the aiticles with referenco to which the aceused was to 'Bea
charged.

Held, that the order was sufficiént and was admissible, but that if it wero net
sufficiont, the commitment might be accepted and the trial proceeded with under
section 532 of the Ccde of Criminal Procedure, Qrezn-Empress v. Morton(l)
followed.

In order to show the intention of such publications

tion' tendered in evidence a certain lottor signed * Gtanesh ” which appeared in
:;u 1_59..;;_-1 nf.lhe Kesari of May 4, 1807. Objection was taken that it was not
missible, Inasmuch as letters to newspapors ini iohi aro
» pers often expres
not the opinions of the editor and publisher, iy
;I::d t}m;tihc letter was admissible 1o show intention and animus.
18 preocedings in the Legislat; il whi i iy
ey s gislative Couneil which vesult in the passing of an

s aids to the construction of that Act. Admin;
G_earruf of Bengal v, Prenlal Mullick(® fol'oyed. c e

.1, L:B., ] Bom" <8g,

]
» counsel fox the proseen-

2 )L.R., 221 A,107, =
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Sostion 124 A of tho Penal Cole (Act LV of 1820) explainel. Meaning of
~the word “disaffection ™.
; At the elosa of the Judge's charga to the “jury, counsel for the first accused
asked that the following points might be reserved for the dacision of the Court
under seetion 434 of the Criminal Procedure Code (Adt X of 1882), viz.:—
1. Whether the order for the prosecution was sufiicient under soction 196 of
tha Criminal Procedure Code. :

9, Whother the High Court had power, in the absenco of a sufficient ovder;
+o nccopt ths commitment of the acousel under scction 582 of the Crimimal
Procedura Code and to proczed with the trial

3. Whethor the meaning given to the torm © disaffeetion™ l} the Judga in
Tiis charge to the jury was correct.

‘ '1‘1:.0 J udge declined to reserve the abiove points. Jis

The first acedsed having been convictéd applied to a Full Bench under Gane

41 of the Amended Tetters Patent, 1855, for a certificate that the ease was a b

_one for appeal to the Privy Council. The points upon which hasdesived 10

appeal wers those which his counsel at the close of the trial asked the Judge to
‘roserve as above stated. ]

Tiie Full Bench refused fo grant the certificate.

_ _..Tliz first accused was the editor, proprietor and publisher and
the second accused was the acting printer and manager of a news-
paper called the Kesari. They were charged under section 124 A
.of the Penal Code (Act XLV of 1860) with (1) exciting, and (2)

attempting to excite, feelings of disaffection to the Government

established by law in British India by publishing in Bombay

_ certain paragraphs and articlesin the said newspaper in its issue of
the 15th June, 1897, The first of the publications complained of
appeared in the said newspaper under the Heading “ Shivaji’s:
Utterances ” and was partly in verse : the second was an account
of the proceedings at the Shivaji’s coronation festival held on the
19th June, 1897. The publications were as follows:—

L
SHIVAJTS UTTERANCES.

By annihilating the wicked T lightened the great weight on the terraqueous
«globe. I delivered the country by establishing “swardjya”® (and) by saving

(1} Literally, © one’s own gavé1 nment,” native ri'e,
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religion. T betook myself to heaven(V to shake off tho great exhaustion which
had come upon me. 1 was asleep ; why then did you, my darlings, awak?n me ?
I had planted upon this soil the virtues that may belikened to the Kalpavriksha(®),
of sublime poliey €2, based on a strong feundation, veleur in the battlcﬁelcl.
like that of Karna(®, patriotism, genuine dauntlessness, (and) nnity the best of
all. Perhaps you now wish to show me the delicious fruits of these. Alack!
What is this ? I seo a fort has erumbled down. Throvgh (mis) fortune I get a
broken stone to sit upone Why does not my heart break like that this day ?
Alas! Alas! I now see with (my own) eyes the 1uin of (my) country. Those
forts of mine, to build which I expended money like rain, to acquire which frosh
(and) fiery blood was spilled there, from which I sallied forth roaring like a lion:
through the ravines, have crumbled down. What a desolation is this! Foreigners-
are dragging out Lakshm:C) violently by the hand(® by (mecans of) persecution.
Along with her plenty has fled (and) after (that) health also. This wicked
Akibiya® stalks with famine through the whole country. Relentless death:

moves nbout spreading opidemics of diseases.
- -
-

i Shiol (Metre).

Say, yo,"where are those splendid Mivlas, my second lives®), who promptly-
shed their blood on the spot where my perspiration foll ¥ They eat bread onge(9) -
(m a day), but not enongh of that even. They toil through hard times by tying :
up their stomachs (to appease the pangs of hunger). Oh peoplo! how did you
t?lnmto in the Kshetra(l) the incarceration of those good preceptors, those reli- ~
gious teachers of mine, the Brihmans whom 1 proteeted, (and) who, while they
nbided by their own religion in times of peace, forsook the darbha(ll) in (their)
hands for arms which they bore when occasion required ¥ The cow—the foster- -
mof:hcr of babes when (their) mother leaves (them) behind—tho mainstay of the
agriculturists, the imparter of strength to many prople, which I worshipped as
my mother, and protected more than (my) life, is taken daily to the slanehfor-
house and ruthlessly slaughtored (there) * He himsolf c—sm::o running e:.a,ct‘ :
within the line of firo of (my) gun !” “1 thon ght (him to be) a bear ! n “.Theliy-
sp{wt?s are daily enlarged!” How do tho white men escapa by u:rtriuﬂ' the r
meaningiess pleas ?  THis great injustice scems to provail in tlxe;u (lzysuin 11;]?:

(L) The text of  heaven * literal] ¥ means * the Paradise of Indra.”
) One of the five trees of Indra’s heaven which
@ May also mean “morality.”

(® The name of the l.alf-hrot‘lu\r to the Pi 7 pri

P s ey o0 the inday princes, famed for munificence,

® There being a pun upon the word

yields whatever may be desired..

“kara,” which mean :

e ‘ G sboth “the hand ® ang’

i taxes, t_h-, second meaning of this sentence may be got at by substituti

) 'I'hetlyd“ev}'mg} taxes” for “ by the hand.” ~ i3

s «t. sister of Fortune ; Miss Fortune 3 misfortune personified |
Second lives,” i.e,, beloved, : <

@ Meani
eaning, they take cn'y one meal a day,

(10)
(U A saered 8rass used in sacrifices, &e, A sy
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tribunals of justice. Could any man have dared to cast(l) an improper glance
- at the wife of another, a thousand sharp swords (would have) leapt out of
(their) scabbards instantly. Now, (however,) opportunities are availed of in
railway carriages, and women are dragged by the hand. You eunuchs! How do
you brook this 7  Get that redressed! “He is mad. Lift him up and send him
at once on a pilgrimage.” *He is fond of pleasure.  Deprive (him of his)
powers, saying that it avould be fora time only.” This is the way in which
royal families are being handled now. What misfortune has overtaken (the
land)! How have all theso kings become quite effeminate, like these on the
chass-board! How can I bear to ses this heart-rending sight? I'turn (my)
glance in another divection after telling (i.e., leaving with you) a brief message.
Give my compliménts to my good friends, your rulers, over whose vast dominions
the sun never sets. Tell them * How have you forgotten that old way of yeurs,
when with scalss in hand you used to sell (your goods) in (yowr) warchonses 2"
(As) my expeditions in that divection were frequent; it was at that time possible
(Eor ma) to drive you back to (your own) country. The Hindus, however, being
magnanimous by nature, T protected you. Have you not thus been laid under
deep obligations ? Malke, th@, your subjects, who are my own children, happy.
Tt will be gocd for (your) reputation if youshow your gratitude now by discharg-
ing this debt (of obligation).

o

Mark of the Bhawani Sword.
IL

The Shri-Shivaji-coronation festival here commenced on Saturday, the 12th
instant, and was brought toa close last night. The temple of Vithal, near the
Lakdipul (i.e., wooden bridge), was decorated in an excallent style for the festival.

- An image of Shri Shivaji on horseback was installed and around (it) were arrang-
ed pictures of Shri Shivaji Mahdrija drawn by different artists. . The picture
drawn specially for this festival by Mr. Pimpalkhare, the accomplished lozal
artist, representing the incident of Samarth Ramdas Swami and Shri Shivaji
Mahirija meeting in the jungle at the foot of Sajjangad and the Samarth ex-
horting Shri Shivaji ; and the “ bust” of the Mahdrdja exceuted by Mr. Bhide,
were worth seeing.  (Some) students having recited pada (songs) in praise (of
Shivaji) at the commencement of the festival, Professor Pamanjpe read the

Purdn. He had for the text of his Purdn (reading) the story in the Mahdbhd- -

1at, about the exasperation on (his) retum (home) of the ambitious Suyodhana ab
the sight of the Rijasuya sacrifica® performed by Dharmarja, his thoughts in
that conneetion (snd) the conversation he had with Shakunimfima and Dhrita-
yhshtra (on the subjeet). The Pumin reader having, with a view to give (his
audience a cloar idea of the Bdjasuya sacrifice, compared it with the Diamond
Jubilee, conminsed the Purdn (veading), observing, by way of an exordium,
that his was not an attempt to upho'd (or justify) what Duryedhana did, but

(13 The text of these worls literally maans ¥ oblique vision,”
.
(2 A sacrifica parform ed by a universal monarch attended by his ¢ ibutary princes.
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{o1ly) to lay beforo them the® philosophical enguiry pul:}'-uﬁ.'(] in th.o Ma.h{tl:;]ﬁz :
as to the potency and quality of ambition which inspires all beings. 3.1’1 =
innate power it has of elevating a country or a party. 1:'1‘4:>ft’-‘$50r1 Pﬂ‘-““gl:i
style of speaking is vigorous and impressive, (and) therefore the tfm‘:_a.lenc&‘) of the
m:'ut beautiful picture which Shri Vyidsa has depicted of an ambitious mind WP.S
on this cecasion well impressed upon the minds of (his) hearers by the Purdzn -
yeador. (@ »Diseontent is the reot of prosperity ; bmt contentment destroys ;
prosperity.” These maxims were the sum and substanee of the Purdn (reading).
The dissertation as to Low a man, even in affluent cireuwmstances, prefers death
in his exasporetion to tho indignity of being trampled under foot by his enomies,
and how a discontented man secures co-operation and makesup fpt the lack of
arms land) missiles hy (his) ezaftiness and othier matters, was specially impressive.
After the Muran (veading) was over, Professor Jinsiwale very earnostlyrequoested
the audience {o study the Maldbhdrat, Professor Jinsiwale on this oceasion
sa’d that ¢ e reason wly Shri Shivaji Mahdrdjd steuld be considersd superior
{o Owsar (snd) Napoleon was that, whilo the great men of Europe were actnated
by ambition alone, like Duryodhana, the uncommon attributes displayed by our
Malirija were not the blaze of the fire of ambitiongor discontent, but were the-
outeome of tho tervible irritation at the ruin of his ccuntry and religion by -
forcignioys.  After the (reading of the) Purey there was o ICirfan'® by the pious
Matangi Biva at night.  The verses composed by the Biva bimself on the coro-
nation (of Shivaji) were couched in simplo language, and as the Bava Ead all the
accompaniments required for the Katha ) with Lim, the, Katha () swas vory

much enjoyed. @ Vede-Shistra Sampanna 6. Matangi bad speeially come here
from Sitiw for this Kutha @,

On the -
'“".:l.il‘l,

valaya n

orming of the second day there were athletie £ports in Vinchurkar's
Tho students of the New English School and the Nutan Maréthi Vid-
d the other schools acquitted themselves creditably in their performance
with Indimn clubs and on the malkhémb®. The studonts of the New School
showed themselves to be proficient in playing kithi®, ddndpatta®, bothdti'®,
.‘".-c'. We hope that the students of other schools will follow their examplc;.'{in
this n..:\.!lt-r,‘-. Tho students attending the various schools as well s the-febj_a]:a
a-.:l.u.n-img the gymnasia at this place will not find a botter occasion than the
festival (of the anniversary) of Shivaji's birth for exhibiting their skill in manly
1) This may also ba thus verdered : —i¢ bt (enly) to lay Defore them, in aln ele-
metitary form, the enqairy pursued in ko ifalnihhémt,” &e,

2 This text is in Sanskrit.

3 Celebrating the praises of a

god with music and singing,
) A leg

erd of the expleits of some
¥ Learned in the Vedas and Ehist

Piila th‘ll llc th tes H
(L A pillar on w i athle pQIiOﬂR il e fO&t&

god related with music and singing,
Tas,

&) Excreis: with a fencire stiok § : “
i # fencirg stiek in one band ard the weapon called “yatia®

in the
@ A staff of bamboo w

th & top-knot oz bunch of cloth, i
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sports. Tf the managers of the various schools take concerted getion in this
matter, it is likely to give special encouragement to physical and manly sports
amongst boys.  We hope that this our snggestion will be duly considered by the
prineipals of different cchools. Well, on the night of the rame day a lecture on
the subject of *“The killing of Afzulkhan” was delivered by Professor Bhanu,
ander the prasidentship of Mr. Tilak. The Professor ably refuted the charge of
“murder” which English historians bring against Shri Shivaji Mahirija. The
Professor has abundant (or stromg) evidence in his postession (fo prove) that
Pantoji Gopinath was not 2 servant of Afzulkhan, but was from the first o ser-
vant of Shri Shivaji Mahdrdja. 1)  Frofessor Bhanu having no permission fo

publish the papers relating to this matter for two years (more), did not place his

(documentary) evidence on this (subject) before the'meeting 1. I is, therefore,
evident that the charge of treachery Lronght zgainst Pantoji Gopinath isliterally
false. - How was it possible for the Mahiréja even to imagine that Afzulkhen,
who had undertaken on oath either to seizo (Shivaji) and bring him alive or to
kill him and bring his head to Bijapur, and who had on (his) way tredden under
foot the goddess of Tuljipur and the Vithoba of Pandharpur, meaut resily to
treat with him? What treﬁ.cliery did the Mahdrija commit if he went to mees
Afzulkhon on the machi?) of Pratipgad after making every prepamtion for
battle for his (own) safety ? The English historians assert that the Mahdrdja was
the first to thrust in the waghualls 3, but we.see it stated in two baliars (f.e,
mienzoirs), one of them written thitty years after the death of the Mahfirija and
the other alout a hundred years after (his) death, that Afzulkhen wes the first
{0 strike (Shivaji). BEven if we assume that the Mahirfja was the frst to strike
Afzulkhan, what right hos any writer to call that man a “ murderer” who, whils
nine years of age. hed divine inspivation not to how down his head in the slightest
degreo before the Musalman Emperors? If Mazzini of Italy dons a mowmning
drass from (lis) ninth year for the loss of the independence (of his cowntry), why
should not the Mahirdja even ab a tender age be stirred to put forth predigious
~eforts for protecting® the walking and spsaking depositories of knowledget®)
and the kine which are the living index of our prosperity ? How can English
writers have the audacity to belaud (live and Warren Hastings, who wero
incomparably inferior to the Mahirdja and whoso carcers were franght with foul
deeds ? Is it not'a deliberate cutrage to the purity of truth that the pen of the
same English writors, whose (code of) morality refrains from applying the epithet
“yebel” in epeaking of Washington, calls Shivaji a robel? The history of
Europe canuot show even a single upright man of £hivaji’s typs. History will
find fault with Shivaji, (but) from the point of view of ethies his act does not
merit censure.  How can the European seience of ethics; which has “ the greatest
good of the greatest number” as its basis (or principal axiom); condemn Shivaji
for abandoninz a minor duty for the purpose of accomplishing the major ona?

(1) Tifese brackets are in the oviginal.
@) Level ground at the foob o between the foot and summit of a mountain,
(&) A weapon resembling a tiger’s claw, () i,e., the Brahmins,
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: i s ”(1,  The Professor
In the Mahibhirat 8 man of this t:yga“;st:“e'l :Z;:dfé:adwhmﬁon e
concluded (his diseonrse on) the origin e . ribl
i i i fifty more faults (? erimes), more terrible
if (th8 Mahir«jn) had committed hve‘ot‘” A N
han those which historians allege Shivaji eommltt.e.d, he wou i, ]b o
:c.-:ul v as at that moment to profoundly prostrate himself a hundred times befo
the image of the Mahdr«ja- _ :

At tli‘ conclusion of the lecture Professor Bhnn‘fl. fmid: E?rcry Hlnduf, e;a;ly
Mardtha, to whatever party he may belong, must rejoice at th'ls (SEWa;l) c‘:ls'n : :
Wo all are striving to regain (our) lost independence, and this terrible loa 151 o
be uplifted by us oll in combination. Tt will never be proper to place o?)a.t:q.c. es
in the way of any person who, with a true mind, follows ’the p.s.th o'f uplifting
this burden in the manner he deems fit. Ouar mutual dlsscn&l({ns impede our
progress greatly. If any one be crushing down the country from above, cut him
off ; but do not put impediments in the way of others. TLet bygones be bygones;
iot us forgoet them and forgive one another for them. MHave wo not had enough
of that strifo, which would have the same value in the estimation of great men as
a fight among rats and cats? AIl2) oceasions like the present fostival, which
(tend to) unite the whole country, must bo welcome. So saying the Professor
concluded his speech.  Afterwnrds Professor Jinsiwale said: If no one blames
Napoleon for committing two thousand murders in Europe, (and) if Cosar i!ﬁsj
eonsiderod merciful though he needlessly committed slanghters in Gaul (France)
many o time, why should so virnlent an attack be made on Shri Shivaji Mahirija
for killing ono or two persons?  The peopie who took part in the French Revo-
lution denied thit they committed murders and maintained that they wore (only)
romoving thorns from (their) path. W hy should not the same principle (? argu-
ment) be made applicable to Mahirdshtra Being inflamed with partisanship,
it is mot good that we should keop aside our true opinions. Tt is true that wo
must.(i.c., should not }]Jﬁitﬂtl! to) swallow down our opinions on any occasion
when an expression of them might be thought detrimental to the interests of the

country (i.e,, nation), but no one should permit his veal o

pinions to be parmanent-
ly trodden under foot.

Professor Jinsiwale concluded his speech by oxpressing -
a hopo that next yoar thers will be witnessed greater unity amongst the various
parties in Poona on the occasion of this festival.

Aftor the conclusion of Professor Jinsiwale’s s

peach, the Pre.';iflenf, Mr Tilak,
commenced his dissonrse.

It was needless to make frosh historical yo
connoction with the killing of Afzulkhan.

planned and thon exesut
AMahirija good or bad ¢

searches in
Let us even assume that Shivaji first
ed the murder of Afzulkhan. Was this act of the

This question which has to be considered should not ba

viewed from tha stand point of even ths Penal Codo or ¢ven the Smritis of Manu or

Yidnyavalkys, or ovon the principles of morality 1aid down in the wostern and’

eastern ethical systoms,  Ths Iaws which bind socisty are for common men like

M Menrs, in Sanskrit, ¢ o'y zhtened”,

@) This senteneo may alsd be renderel thus: « The moze thy oceasions like. .
the whole couatry, the better.” : ?

Esas
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yourselves and myself. No one socks to trace the genealogy of a Rishi, nor to
fasten gnilt upon a king. Great men are above the common prineiples of morality.
These principles fail in their scope to reach the pedestal of great men. Did
Shivaji commif a sin in killing Afzulkhan or how P The answer to this ques-
tion can be found in the Mahébhdrat itself. Shrimat Krishna's advice (teaching)
in the Gitd is to kill even our teachers (and) our kinsmen. No blame attaches
(to any person) if (he) is doing deeds without being actuated by a desire to reap
the fruit (of his deeds). Shri Shivaji Mahdraja did nothing with a view to fill
the small void of his own stomach (i.e., from interested molives).. With benevo-
Ient intentions he murdered Afzulkhan for the good of others. If thieves enter
our house and we havenot (suflicient)strength in our wrists to drive them out, we
should without hesitation shut them up and burn @) them alive. God has not eon-
ferred upon the Mienchihas (¥ the grant inseribed on a copparplate of the kingdom

» »of Hindustdn. TheMahdrdja strove to drive them away from the land of his birth ;

4
J

o

he did nof thereby commit the sin of coveting what belonged to others. Do not
circumeeribe your vision like a frog in a well. Get out of the Penal Cede,
enter into the extremely high atmosphere of the Shrimat Bhagavatgitd, and
(then) consider the actions of great men. After making the above olservations
in ccnnection with the original theme, Mr. Tilak made the following remarks
relating to the coneluding portion of Professor Bhanu's address :—A country
which (i.e., a people who) cannot unite even on a few oceasions should never
hope to prospev.  Bickerings about religious and social matlers are bournd to go
on until death ; but it is most desirable that on one day out of the 365 we
should unite at least in respceet of one matter. To be one in conmection with
Shivaji does not mean that we are completely to forget our other opinious.
For quarrelling there are the other days of course. We should not forget that
Ram and Ravan felt no difficulty whatever to meet in the same temple on the
ceeasion of worshipping (lhe ged) Shanksr. After the lecture, pada (verses)
of the Banmitra Sam4j and Mah&rishtra Mela were sung, and’ this breught the
sceond day’s (celebration) to a close. -

On the third day Professor Jinsiwale delivered a ve}y long leclure, which
was rveplete with information. As it is not at all possible to compress Professor
Jinsiwale's address in a brief space, we eannot give even a summary of if to-day,
We are glad to say that the Kirtan of the pious Ghamande was, as usual, worth
hearing. Hotook up the same story (subject) of the assassination of Afzulkhan,
and thongh it was (narrated) in the old style, it was full of new thouglhts, as is
usually the case with the Biva (i.e., preacher).

Other articles and extracts.from the Keszri and from another
newspaper called the Makrdtta (of which the first accused was

) The text of * burn alive * may on the authority of Molesworth’s Dictionary
be translated © oppress or torment (them) exceedingly.’

() The generic term for a barbarian or foreigner, that is, for one speaking
any laguage but Sanskrit and not subject to the usual Hindu institations
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also the publistier and proprietor) of dat-es prior to the lfttll fJ :ﬁz
1807 were put in evidence to show m'ur-nus on the pz:l D
accased.  Articles were put also in evidence by th? e el:l t

show that the accused were nob actuated by any intenticn to
excite feelings of disaffection to the Government.

Lang (Advocate General), Macpherson and Strangman for the,
prosceution. ;

Lugh and Davar appeared for the first accused.

The second accused was not defended.

Lang in opening the case read section 124 A of the Penal Code
and as to the meaning of the word ¢ disaffection ”” referred to the
definition given in Johnson’s Dictionary, Webster’s Dietionary,
&e., viz., dislike, disgust, unfriendliness, ill-will, alienation, dis
loyalty, hostility, &ec., and to the construction of it by Petheram,
C. J., in his charge to the jury in the case of Qucen-Empress v.
Jogendra Chunder Bose®,

In commenting upon the extracts from the Kesari he said
there was nothing necessarily disloyal in celeh

rating the anni-
versary of Shivaji, who was

unquestionably a great and distin-
but he contended that advantage had been taken
of the celebration to use language with reference to the British
Government which was intended to excite disaffection, and to
incito those who heard and read the specches
tained in the Kesari to follow
throw British rale.

guished man,

and articles con-
the example of Shivaji and over-
That was plainly the object of the accused.
In order to show the intention he referred to an extract from the
Kesari of May 4th, 1837, which appeared in the form of g letter
signed ‘Ganesh.’

Pugl objected that a letter addressed to
not be used to show the ntion of the cditor op
publisher of the paper. Lettors appearing in newspapers often
give expression to opinions which are not the opinions of the
editor and publisher.

4 newspaper conld
animus or inte

Lang, cont #a, contende

d that all contributions
appeared in it were acce

pted by the publisher
@ LL, R, 19 Cal, 35 a8 p. 41,

to the paper which
and might be used
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* in cvidence against him. These contributions were of the same
tendency and expressed the same opinions as were found in the
articles for which the editor and publisher was necessarily re-
sponsible. :

[StrAcHEEY, J.:—I do not think that T ecan exclude the
evidence. As in cases of defamation, the proprictor and pub-
lisher would be liable for articles or letters published by him,
thongh purporting to be signed by outsiders, and, therefore, I
think that such contributions are admissible toshow his intention
and animus, as well as articles purporting to represent the views
of the paper. Tt is, of eourse, open to the accused to put in any
contributions of a different tendency which he may have pub-
lished, and so to show that those putin by the Crown do not
express his intention.]

Lang, continuing, referred to other articles which, he submif-
ted, drew a comparison between the condition of the people under
- Shivaji and, under British rule, altogether unfavourable to the
Iatter, and contended that they were published for the purpose of
~ exciting disaffection against the latter.

He argued that one of the articles in the #esari on which
the charges were framed contained a clear attempt to justify
polit—ical assassination. It was significant that within a week of
the publication of these articles, Mr. Ayerst and Mr, Rand were
murdered at Poona. He could not produce evidence to show that
these murders were directly caused by the publication of these
articles. "It would be for the j jury, to form an opinion as to the
probable effect of pubhslnnﬂ' such articles at a time when much
excitement and distress existed in consequence of the famine and
plague and the measures w hich the Government had been obliged
to take to prevent the spread of the latter.

At the conclusmn- of the Advocate General’s speech, evidence
was called. The first witness was Mirza Abas Ali Baig, by whom
the prosecution was instituted, He said :

T am the Oriental Translator to the Government of Bomlay, I instituted
these prosccutions under the orders of Government in respect of these articles
“of the 15th June.” f
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ZLang tendered in evidence the order given by Gﬂvm‘nmen[fi
under section 196 of the Criminal Procedure Code (Act X o

1852) which was as follows :—

¢ Under the provisions of section 196 of the C‘-odp' of eriminal Procedure,
Mirza Abas Ali Baig, Oriental Translator to Government, is hereb_-y ordered by
]Iiﬁ Excelleney the Governor in Couneil to make a complaint against 5‘_“" Bal -
Gangadhar Tilak, B.A., LL.B., of Poona, publisher, proprietor and editor of
the :Ii\'c.srn-f. a weekly vernacular newspaper of Poona, and against M. Ha'!"l
Narayan Gokhale of Poona, printer of the said newspaper; in respect of certfun
articles appearing in the said newspaper, under section 124 A of the Indiamn
Penal Code and any other section of the said Code which may be found to be
applieable to the case. '

“ By order of His Excellency the Governor in Couneil,
“8. W. EpgERLEY,
“ Seeretary to Government.
£ Poona, July 26, 18777

Pugh objected.  This order is inadmissible, It is not a suffi-
cient order under section 196. Tt is not in proper form. It is
too vague. It does not specify the articles with reference to
which complaint is to be laid. The Kesari newspaper has boen
in existence for seventeen years. This order would permit a
prosecution for any article which has appeared dm‘ing all thag
time. A general sanction is not a good one—Queen- Bmpress .
Samavier®, Here the order is indefinite. He also cited Reg. v.
Virayak Divakar®,

Lang, contra:—Seetion 196 does not require the ordep to be
in writing. The witness has sworn that he had the authdrity of
Government to institute this prosecution on the two articles in
the Kesari on which the acensed wag charged. Thag suﬂiciently
proves the order, If, however, that is not sufficient, T tender
a further and later order of Government in this matter. The
document now tendered was as foll§wg : —

“Whereas under the provisions of seetion 196 of the Code of Criminal Pro-
cedure, Mirza Abas Ali Baig, Oriental Translator to Government, was, by order
of His Excellency the Governor in Council, dated 26th July, 1897, ordered to
mn!n? & complaint against My, Bal Gangadhay Tilak, B.A., LL.B. of Poona.
Publisher, proprietor and editor of the Iesari, g webkiy-vernactilar naws-’
paper of Poong, in respect of an offonce committed by him Punishable undep

(UILL.R, 18 Mad,, 468,

©'8 Bom. H. C. Rep, 32 oy, Ca,
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section 124A of the Tndian Penal Code, and whereas under the same provisions
of the said section 196 the said Mirza Abas Ali Baig was by further order of
His Excellency the Governor in Council, dated the 27th July, 1897, ordered to
make a complaint against Keshav Mahadev Bal, clerk in charge or acting
manager of the Aryabushan Press in Poona as printer of the said newspaper
Kesari in respect of an offence committed by him punishable under the
said section 124 A of the Indian Penal Code. Ifis by ovder of His Exeelloncy
the Govprnor in Council hereby declared that the said orders had and have
reference to certain articles appearing on page 2 of the said Kesari newspaper
of issue, dated the 15th June, 1897, under the heading or title *Shivaji’s
Utterances’ and in_paragraph on page 3 of the same issue beginning with
the 2nd paragraph commencing in the 1st column which said articles at the
time when the aid orders were passed were then before and under the consi-
deration of His Excellency the Governor in Council.”

Pugh :—This further order is not admissible. Tt is simply a

declaration that the previous order related to the articles in .

question. It isnot for the Governor in Council but for the Court
to say what is the construction and meaning of the first order.

[StrAcHEY, J.:—I do not think it necessary to consider the
admissibility of this last document, as I must hold the order of
the 26th July to be sufficient and to be admissible. Under
section 196 of the Code, no Court is to take cognizance of any
offence punishable undér Chapter VI of the Penal Code, in which
__e..ection 124 A occurs, unless upon complaint made by order of,
or under authority from the Governor-General in Council or the
Local Government. In this case a complaint has been made of an
offence punishable under section 124 A, it was made by the
_Oriental Translator to Government, an order by the Local Gov-
ernment to the complainant for the prosecution of the prisoner
under section 124 A is produced, and the complainant in the wit-
ness box has sworn that he instituted the prosecution in respect
of these articles by order of the Government. Mr. Pugh has
objected to the order on two grounds, first, that it directs a pro-
secution in respect of certain “articles” and that the extracts in
question do no fall within that description, and secondly that
the order does not satisfy the requirements of section 196 because
it is too vague and does not specify by date or otherwise the
extracts in respect of which action is to be taken. As to the first
point, I am of opinion that the word “articles” in the order
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covers and was intended to cover not only articles in the strict
sense, but, generally, matter published in the paper which was
considered objectionable.  AS to the second p_oinﬁ,‘if any parti-
cular articles or any dates had been specifiedy the complainant
would 1o donbt have been limited to them, but the effect of'no
such specification being made is to give him the widest latitude
in selecting the matter to be complained of. Itis only necessary
to see whether the complaint relates to matters falling within the
words “ certain articles appearing in the said newspaper,” and it is
~bvious that it does, and the order is, therefore, complied with. Tt
may be desirable, and I think it is, that orders under section 196
should be expressed with greater particularity, but I eannot read
into the section restrictions which arve not there. The section does
not prescribe any particular form of order, and does not even
require the order to be in “_'l'itiug. I am, therefore, of Op_iiﬁon
4hat the order is suflicient. DBut even if T am wrong in tlnsv;ew’
and if the order does not comply with section 126, T am still of
opinion that the objection must be disallowed, '_‘["h(_,r Sea;tlonsays
that no Court shall take cognizance of an offence punishablé®under
Chapter VI of the Penal Code unless upon complaint made by
order of or under authority from the Government, It is the Magis-
trate who takes cognizance of an offence upon complaint (Seé-
tion '.:." 1): :lw High Court takes cognizance of an offence not.upan;
complaint, but upon commitment (section 194). Aafi FEieil
really an ol :';cctilI:n that the Mﬂ’fisimte foi‘ow?a,nt Ti'lcle.fore, thls ls
under section 196, had nojurisr::{icbion i".o take o 4 ?'PPOP&]' .O.refel: :
offence upon tho,com laint and t x fl»e Cognlzanc? Of th_e
and that. there beine n}; i = co‘m O_iolumlt the ac:fus_e(l ?b?_triﬂ], _.
no jurisdiction to gry the a.ccuq;?]'l ‘ﬂ‘l(;;}:i; t};; High .‘Com:t has
where the Magistrate has no jusisd: .t' X although in general
trial, the iIi':—;l Court cannot,J ’ ‘: 11011 0 cmf:m:t an accused for
of the Code c:catcs an exce ti“-COP 1t S Otimnl-}tlnern.b,- section 632
the High Court may m"{;e )tpt,llon, iy %31'0\'1de.s. ﬂtat in such a easo
the accused has i commitment if it considers that

sed has not been injured thereh S doa e
£ TR A 1 1er(.3 ¥, unless during the pro-
3urim]i:tinn. My P‘.u:fl?:mte he ‘Chikobsd o e Mé’giéﬁ"ﬁte’s
- +Ugh has argued that section 532 dods nof

apply to the absence of a 3 :
think that I am bound by 'thllroper order under section 196, but T

decision of the Full Bench in Queej-
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Bipress v. Morlon™ to hold that it does. -In this ease no objec-

tion was taken in tho Magistrate’s Court, and I cannot hold that
the accused has been i inany way prejudicad. The object of sec-
tion 196 is to prevent unauthorized persons from intruding in
matters of Si;_a.te by instituting State _prgsecutlons, and to secure
that such prosecui;ions shall only be instituted under the authority
of the Government. I haveno doubt that these proceedings have
been "ﬂﬁthorized by the Government, and I disallow the objection.]

.Pugft in addressmg the jury for the accused No. 1, submitted
that the arlucles on which the accused were charged did not fall
\'nthl obion 124 A. Tilak had taken an independentline with

- regard to the measures taken by Government in dealing with the

plague an;(I had eo-operated with Government in that worlk. His

action in that respect brought him into opposition to the leading
men of lns commumty That was surely not consistent with any
atbem]gﬁ to cause disaffection. The articles describing the suffer-
ings of ”the people were quite consistent with loyalty. They no
~<doubt set forth grievances, but it was not seditious to dc that.
_ Thg;eﬂwerﬁ a.r.‘:dcles in the Kesari describing the power and
~resources _of the Butlsh (xovernmcnt The_y Would not have

1 énly show how hopeless a,n} attempt at revolt would
r r.d]'es on tHe Jubilee showed a genuine loyalty. No
{\'e're articles in praise of Shivaji, They, however,
essed a Uenera.l admiration for him as a man of- ox-
"y puwer and talents. The books used in the schools
i ;Eernment inspection used expressions about Shivaji
: s any in these articles. The object of the accused
was eIW’Bnly to create a national sentiment,ijust asthe Scotch
anﬂWeIsh and Trish people by their national celebrations en-
% Jegigur %Q]éﬁep alive and foster a national spirit. There was
not any snggestmn of overthrowing the British Government.
eould never be attempted except by a combination of Hin-
- dus and Mahomedansy and praises of Shivaji were not hkely to
" bring aboni'. such a combination.

ﬁ‘sto thmeamncr of seetion 124 A, he referred to the speecl’:-

e ®1,LR,9Bom, 28
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1307, " of the Legal Member of the Indian Legislative Council when
P proposing its enactment. :
”]r'f‘m [STRACHEY .]’..;——I do not think, Mr. Pugh, you can refer to
Ear Gax- ] 3

LUADIAR: that speech as showing the meaning of the section.]
" TiLax.

Pugh contended that the speech might be rrefe):red to, ‘and
cited, in support of his contention, In re Mew 1“;' The Queen 3\'-.
The Dishop of Oxford ® . Queen Empress v. Kartick Ckwmfl.eq- @
Roscesh Chunder v. Hirv Mondal® ; Gopcthm's.ﬁmz v. Sakhojirao™:;
Regina v. Cowrvoisier 9 3 Shailk Moosa v. Shaik Fssa @,

Stracury, J. :—I have no doubt upon the point that has been
raised. It is clearly settled by authority. Mr. Pugh has cited
both English and Indian cases in support of his contention. The
first linglish case he cited was that of Tn ¢ Mew @ in which it,
is true that Lord Westbury referred to a speech made in the House
of Commons. That, however, was so far back as 1861. It is
clear, I think, that since then in England the practice has been
not to refer to speeches made in the Legislature for the purpesg i
of construing statutes, In the case of The Queen v. Tﬁ,’fg_;{,}tbp_ ;
of Ozxford @, which came hefore the Court of Appeal in 1879,
Mr. Bowen, afterwards Lord Bowen, who was counsel for the
appellant, alluded in his argument to the speech made by the
Lord Chancellor in the ¥louse of Lords upen the third readiﬁg :
of the Publie Worship Regulation Bill as an authority upon the I

3 _construction of the Church Discipline Act, which bhad for manj 3
yvears been law. An objection was at once taken that g rePOr:t,' i
of a debate in Parliament was not receiva .

ble as an interpretation
of a statute. Mr. Bowen expressly admitted that the speech to
which he referred was inadmissible so far as it related to the

effect of the Lill before the House of Lords, but contended that he

might refer to it as a statement by the Lord Chanceller of what
the law was at the time the speech was made,

to use it not for the purpose of construin
being introduced at the time the

agsiL, J, Bkey., 87,

He thus soughg
g the bill which was
speech was delivered, Lug

® . L. R, 18 Bem,, 183,
- :%l:lils:};. 21 T
» L LR, al., 721 at p, 728, .
@ L L.R,170x, 852, O % L- R, 8 Bom, 241 a4 p, 947,

) 4 Q. B.D. at p. 534,
L N
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‘merely to show the then existing state of the law. The Judges
‘were divided as to whether they could allow the speech to be
‘read. Baggallay, L.J., said (p. 576) that he had some doubts
whether it was right to permit it, but, on the whole, did not object,
-and Thesiger, L.J., considered it to be “ inexpedient in a very
high degree.” Bramwell, L. J., however, saw no objection to
its being done. That case went on appeal to the House of Lords,
-and during the argument of the Elppeal, Lord Cairns and Lord

Selborne expressed the strongest disapproval of the conduct of

the Court of Appeal in allowing the spcech to be cited. Their
disapproval is not stated in the Law Reports, but in the Law
-Journal report O; see also South Fasiern Railway Co.v. Railway
Conmassioners®. « It will be observed that even those Judges of
~the Courhof .A.ppen.l who allowed the speech to be cited, ouly
-allowea it for the purpose of construing a statute in force at the
4ime when th@peech was made, They never suggested, any
more tha.neuunsal had done, that it might be cited as an authority
for the eonstruct.mn of the Dill before the Legislature. The
langtuige of pne of them at least strongly implies the contrary.

That 1s what AMr. Pugh desires to do here. He wishes to refer to
Sir James Sﬁephen s speech for the purpose of construing the
section which he was then proposing to introduce into the Penal

Codg That, I think, upon the authority of the English cases he -

ut in Indm. the law is now quite clear. It is true that
jver been decisions in the Courts in India in-favour of
alhwmg _tha pmceedmw in the Legislative Council to be referred
r the purpose of construing an Act, but the Privy Council
ina ea.sedemded so recently as 1895 (The Administrator General
of Beuga& V. Pfemla:. () has held that this ought not to be done.
If there has bEED a practice to the contrary in the Courts in
Inﬂm, that practlce is wrong and cannot be permitted any longer.
Fam "Baund by this deecision of the Privy Council, and I must
]Jold that 1t is inadmissible to take as an aid in the construing of
an Act the proceedm«rs in the Legislative Council which resulted”
in the passing of that Act. Butif I were free to consider the ques-
M 49 L. J. (Q. B), 578, Julius v. Bishop of Oxford, -
@ 53 L. J. (Q- B.), 203... & L. R, 22 LA, 107,

- e
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tion apart from authority, I may say that Lagree ez'ltirc.] y wit.h the-
judgment of EdgeyC. J.;in Kadir Buksh v Bhawani .mjvl'nch he-
condemned the practice of referring to the proceedings in .the Y
Legislature in order to ascertain the meaning of an Act. I think
with him that “if Judges were to allow their minds to be influenced

in the construing of a statute by debates in Parliament or reports. |
of Select Committees or other bodies on the bill, statute law would |
be reduced to confusion, and instead of there being one principle i
of construction of statutes well understood by lawyers the construc-- ‘
tion of statutes would be reduced to no principle at all.” Mr. Pugh |
can, of course, read any passages from Sir J ames Stepﬁen’s“speech g
as a part of his address, and as stating his own argument in words
which Le adopts as his own, but he cannot cite them as Sir James %
Slephen’s opinion and as authority showing the construction to.
be put upon the section. s

~

Pugk, continuing, read passages from the speach of Sir James-
Stephen in the Legislative Council when proposing the enaqt;:nenb 3
of section 124 A as part of his argument to show that the section.
was really intended to punish an attempt to create a rebellious.
spirit against Government. The Advocate General ’];i'a.d referred
to dictionaries for the meaning of the word ¢ disaffection, * but the.
question here was not as to the etymological meaning of the }vo.z_-'d y

" “disaffection,’ but as to its meaning as defined by law. Th-e-‘jurj}'
should take a generous and liberal viey of the articles on which
the accused was charged. He referred to Caye J s judgment in =~
Reg.v. Burns'™ ; the summing of Fitzgerald, J., in the é'zigeen"" o

V. Sullivan™ ; Queen-Empress v, Kahanji® ,

The Judge then charged the jury as follows :—_

STRACHEY, J. :—Gentlemen of the Jury,—The two a;ceﬁs'ed, Bak
Gangadhar Tilak and Keshav Mahadev Bal, are here arra.ign'éd
before you upon two charges. Each of them is charged, in the
first place, with having excited feelings of disaffection towards the:
Government established by law in British India, Each of them.

*is also charged with having attempted o excite 'feeling_r; & d]s—
affection towards the Government established by law in Bntlsh

DLI.R, 14 A1, 145 at p. 150. © 11 Cox, Cr, Ca, 41, ¥
€2 16 Cox. Cr. Ca. 355 at - 359, ® I L, R,, 18 Béné.,"}'f'.s. > *?
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. India. Ancltliey are eharged with doing these things by means of
-certain articles appearing in a newspaper called the Kesari of the
15th June of this year. . Before going into any other part of the
-ease, it is* necessary to explain to you what is the responsibility
~of these persons if any attaches to them, in respect of these arti-
cles ; and, .ae@ndiy, we will proceed to consider what is the nature
-of the oﬁ‘qnmmth which they are charged. Ihave directed that
ﬁ@ﬂlﬂéA of the Indian Penal Code should be distri-
u, and if they have not already been distributed,
L., “this Wlﬁ( itly  be done. The section, you will observe, defines
wrthe offence _g.eltmg, or altempting to excite, feelings of dis-
affection, It has been held by the late Chief Justice of Calcutta,
Sire C'omﬁr Petheram; that it is not only the w viter of the
-alleged sedltmus article but whoever uses in any way words or
printed mﬁtsn'for the purpose of exciting feelings of disaffec~
“tion to ﬂ'r;i Go,'emment that is liable under the section, W hether
he is t auﬁh?r or not; and I entirely agree w:bh hnn

esari of the 5th June. As to the plelmnnary question of
the 6011119"(“‘ £ the aceused with these articles, I will take the
gcaﬁe Oft prisoner Tilak first. The Kesari is a weekly papery
in’ Mardthi every Tuesday at Poona. It has a con=
citealation, having six or seven thousand subseribers,
in Poona but.in many other places, including Bombay.
« This particular issue of the 15th June contained these two articles,
-and it was é&fﬁbj’ post from the office at Poona to the subseri-
bhers in F }aray n.n{l elsewhere. So the paper’s publication ex~
tende(f to Bumbay I only mention this matter of publication in
o Bombay, bgeause it gwes this Court jurisdiction to try this ecase.
" Sending ﬁhe newspaper by post from the office where it is pub-
lished to other places constitutes in law the publication in Bombay -
T any other placg to ‘which it is so sent. It is not denied by the *
“defence that tﬁm was this particular publication in Bombay.
1t is in evidenct that a copy of the paper containing these articles
avas sent from the office, and posfed ab Poom on. tf:ae 15&1:,» and
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1597, reached a particular subscribcr.at Bom};a}’ o'n the :6:}?&:2{‘ 111)1:.';*
~ Quees. The prisoner Tilak is the proprietor and editor ._l:;e R
Exrarss  and he is also the publisher. He has 'not, attemp " g
BAr Gas- that, but has admitted it. Ie has also, in his Afstate.men :t:; £
S Taax. committing Magistrate, admitted that he was cognisant o

that the paper was despatched to various places, i“d‘:‘d_il_]g I?O}Ilnza.y'
It is further in evidence that before any matter is pl‘fbhs ed in
*he Kesari, proofs are submitted to 1.1im. UPOI} the ey1d<3nce }'0‘?
would be justified in holding that he is the publ{sher .Of thlfl papel.,-
and also the publisher of these particular arfixcles in tha.papel.“ _
He has signed a declaration under an Act whufh the Legislature
passed inkli‘.“i'}', and that declaration-is in evidence. The Af:t
requires the publisher of every newspaper t_O make a (ie!'tﬂln'
declaration that he is the publisher of it.-The declaration in
vegard to the Kesari was made by Tilak some $ime in 1887..
The law says that that may be taken as sufficient primé facie
cvidence that the person signing the declaration is the publisher:
“of every part of any paper bearing a mname corresponding to
that m‘miicncd in the declaration. And, therefore, under that
Act, in the absence of any evidence to the -contrary, you will,
be justified in holding that the prisoner Tilak was the publishex
of every article and every word in the Kesari. He published it
through his servants ; and it mist be taken as a fact, until the
contrary is proved, that he authorised them not only to. print
it, but to give it out to the world and to distribute it in Poona
and various other places, among them being Bombay. You will *
be justified in holding, in the absence of any evidence to the;h
contrary, that Tilak was the publisher, and that he ‘published .
these particular articles at Bombay by causing the paper con--
taining them to be sent to and distributed in Bombay through his.
agents on the 15th of June. The prisoner has not disputed, but.
on the other hand has boldly avowed, his conneetion with the
paper. He has not attempted to shirk any responsibility which
attaches to him in respect of these articles. So much witl,
regard to the responsibility of Tilak,

Now I turn to the question of the responsibili
accused person Bal, who takes
He has admitted in the statem

ty of the other‘-’"
up a different position altogether.

ent which he has handed to the,
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Court that he was the acting manager of Eha paper in June last.
He had been actings for some time in the place of the substantive
holder of the office, who had been absent sinc¢ last October. The
second accused was officiating for that person, Letterssigned by
him “for manager ” have been putin. In one letter he describes
himself as “acting manager.”” He was head printer also of the
Arya Bhushan Press, where the Kesarz and the Mahritta, also be-
longing to the prisoner Tilak, arc printed. As the acting manager
he superintended the printing of the paper, because he was also

acblfpggpnnter He is not the registered printer. It 'is further

,‘_iptﬁ_g_\'fﬁdgil,ce, and witnesses for the Crown have told you, what
was the practice in the. office with regard to printing matter
for publication: Bal used to receive manuscripts, and he used to

. make them over to the compositors, and when proofs were handed

to him he"'seut. them to Tilak. He does not deny that. He is the
officiating manager, he is the officiating printer, and he is the

. person through whose hands proofs ordinarily passed, and he was

oceupying that position on the 15th of June. Observe what he
says in his statement that, although the proofs passed through his
hands, it was not his business to correct them. He says that he
was & paid servant, receiving only Rs. 30 per month. It wasnot

‘his duty to pay attention to or correct the proofs that passed
‘through# his hands, which were corrected by a corrector and
. then submitted to Tilak. That statement of his is borne out
* by the evidence of the witnesses for the Crown. -The witnesses

say that it was not his business to examine the proofs. They
were eorrected by a corrector, That, in a nut-shell, is the
evidence of the part taken by the second accused in bringing

oﬁt,ﬁhese articles. Apparently the literary department was not .
-under his control. Trat being the state of facts, how have you
+t0 deal with the question of his responsibility 2 You have to

deal with it in this way. As he was the manager and superin-

tendent in bringing out the matter—which was distinct from

having a control over the literary department—as he was the *

printer of it, you may presume that he was acquainted with what
he was printing and distributing. You have to find whether he

,f__a.uthonsed the insertion. of these articles or their distribution.

It is a pure question of facl;. If you are not satmﬁed that
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the prisoner was cognisant of the parl‘.icu!tu: a.rticles,- or that he
directed or authorised the insertion or distribusion of 'i?hgm, then
Twill advise vou to find him not guilty, becaunse ;ro_u mggt- hg}'e
regard to tlle- seetion, whieh reqaires distinet proof by-the'i_ﬁx_:a?vn :
:r:ximt him. You must be satisfied that” for printing or using
t]Te words that were published, he was responsible, and_fithagt he
used those words for the purpose of exciting disaffection. 1If you
come to the conclusion that he knew nothing about thes.e articles, -
then it is a question for you to consider whether you caq'p'rol?eﬁy
say that he used those words with that purpose in his mind. 16
iﬁ-cnth‘el y for you to consider whether you believe Bal's uncon-
tradicted statement that he was absolutely ignorant of what
appeared in these articles, :

But this does not apply to Tilak. He stands in a_different -
position. Tilak was the proprietor and publisher of the _papg_}s,_.: 3
and he must be taken as authorising the publication of eve Y=
thing appearing in the paper. No evidence has been ca.{[ed
on bis part to refute or rebut that position, Hé must be pre-
sumed to have been cognisant of what was published in his paper.
* % % 1If you are satisfied that the two prisoners, or either of

m, are responsible for the publication of these two arbicles
in the Kesari, the next question is whether that makes either
of them guilty of an offence under seetion 124 A of the Penat

Code.  Did they or either of them, by means of the articl'es;exc_iﬁ_a,. o
or atbempt to excite in the

ir readers feelings of disaffection to
the Government established by law in British India 2 That is
& question of the meaning and effect of the articles, and the in- -
tention of the accused in publishing them, and it is entirely and
exclusively a question for you to decide. But there is a -p’ré:.
liminary question to be considered, and that is; what is. the
meaning of section 124 A of the Penal Code, and what is the.
nature of the offence which it makes punishable ? . That prv_'él'iﬁii- i
nary question is for me to decide. The Code of Criminal Pr'()c‘tﬂ‘.ﬂm-:;é.

the explanation of the s_cc__tion' ‘

f the offence—if my explanation is ‘Wrong, the responsibility
rests upon me and me alone—and i e el

the

and ¢




VOL. XXIL} ~ BOMBAY SERTES,

Now, I eome to deal with the law as contained m section
124 A: Gﬁ‘the Indla.ﬂ Penal Code, and before I read it I wonld
point ontn t,haf- the;e are ' certain matters which I shall ask you to
dismiss altegather from your minds. In the first place, in con-
stmmg;the section I do not propose to dvscuss the Enghsh law of

'».-sta.tutory offence defined by Act of Palllamcnt but

In thi eemtry i‘.he. law to be apphed is the Penal Coﬂe T will
now: ask you to Took at the section and the way it is worded.

reaﬂé by signs, or by visible representations, or otherwise,
tes or attempts to excite feelings of disaffection to the
Government established by law in British India, shall be pun-
ished with transportation for life, or for any term, to which
'ﬁne nﬁ@‘.be added, or with imprisonment for a term which may
eiid to three years, to which fine may be added, or with
ﬁne To the above is appended the following explanation :—
lch disapprobation of the measures of the Government
as is @rqpa.tlble with a disposition to render obedience to the
lawful authority of the Government, and to support the law-
ful huthmity of the Government against unlawful attempts to

suhferip P resist that authority is not disaffection. Therefore, -

“ the making of comments on the measures of the Government with
jiron of exeiting only this species of disapprobation is not

a.nﬂoﬂ'&nqe within this clause.” You will observe that the section
consistsof two parts: first, a general clause, and then an explana-~

tlonﬁﬁ ’fhe objeet of the explanation is a negative one, to show

that certain acts which might otherwise be regarded as exciting or -

aﬁtefﬂp'hilg'te excite disaffection, are not to be so regarded. We
‘must, ﬂlerefore, first consider the first or general clause of the
section f:)y itself, and then see how far the explanation qualifies if.

_Tha oﬁ'eneeas .defined by the first- clause is exciting or at-
tempting to excite’ feelings of disaffection to' the Government,

oy

| -anbhoritfes but in ]]no"land the offence of seditious

E“W"P'ht:n&n«m‘ by words, either spoken or intended to be
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What are “feelings of disaffection”? I agree with Slr (31'01111?:
Petheram in the Bangobasi case that di.?,a.ffeetlfm me:\st mmp ).’]'t :

absence of affection®™, Tt means hatred, enmlt}"‘ dlsllkg,_ hos:l]:;} y
contempt, and every form of ill-will to the Goverp;negt;. g is-

loyalty ”” is perhaps the best general term, compre_heg&m.g_- ev ;r};
possible form of bad feeling to the Governmgnt. That_1-.s Wwhil

the law means by the disaffection which a man must not :.(.axclte
or attempt to excite; he must not make or try to mak%' oil:.he}‘s
feel enmity of any kind towards the Government, You will
observe that the amount or intensity of the Llis-aﬁect.ion is abso-
lutely immaterial except perhaps in dealing with the question of
puni;!nm-nt: if a man excites or attempts to excite feelings of
disaffection, great or small, heis guilty under the section. In
the next place, it is absolutely immaterial whether any feelings
of disaffection have heen excited or not by the publication in ques~
tion. Itis true that there is before you a charge against each
prisoner that he has actually excited feelings of disaffection to
the Government. If you are satisfied that he has done so, you
will, of course, find him guilty. But if you should hold that
that charge is not made out, and that no one is proved to have
been excited to entertain feelings of disaffection to the Govern-
ment by reading these articles, still that alone would not justify
You in acquitting the prisoners. For each of them is charged
not only with exciting feelings of disaffection, but also with
attempting to. excite such feelings. You will observe that the

section places on absolutely the same footing the sucecessful
exciting of feelings of

disaffection and the unsuccessful attempt.
to excite them, so that, if you find that either of the prisoners
has tried to exeite such feelings in others, you must eonvict
him even if there is nothing to show that he succeeded.

(1} This should Lave been ** the contrary of .aﬂ'ection s
P. 44, “ Disaffection means g feelin,
rhatred,” Disaffeetion *
or ali

see LL, R, 19 Cale. at
g contrary to affection, in other words, dislike
"is defined in The New English Dicﬁionary as © absence
enation of affection or kindly feeling, dislike, hostility, political alienation or dis-
mt?nt. # spirit of disloyalty to the Goverament oy existing authority »: in Latham’s
edition of Johnson gg ¢ “dislike, ill-will, want of zcal for the Govémﬁeﬂt want of
a.rilullr for the reigning Prince ”: in Webster ag ¢ state of -bei:u'g' disziﬂ'ectd;, ‘aliena-
:wr:; :r un_t of aifectio.n or good-will, unfiiendliness, disloy'ulty'. " with synonyms
dislike, disgust, unfriendliness, ill-will, alienation, disloyalty, hostility."— 4, g,
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Again, it is important that you should fully realize another
point. The offence consists in exciting or attempting to excite
in others certain bad feclings towards the Government. It is
not the exeiting or attempting to excite mutiny or rebellion,
or any sort of actual disturbance, great or small. Whether
any disturbance or outbreak was caused by these articles, is
absolutely immaterial. If the accused intended by the articles
" to excite rebellion or disturbance, his act would doubtless fall
“within seetion 124 A, and would probably fall within other
seetions of the Penal Code. But even if he neither excited nor
intended to excite any rebellion or outbreak or forcible resistance
* to the authority of the Government, still if he tried to excite
feelings of enmity to the Government, that is sufficient to make
him guilty under the section. Iamaware that some distinguished
persons have thought that there can be no offence against the
section unless the accused either counsels or suggests rebellion or
foreible resistance to the Government. Inmy opinion, that view
is absolutely opposed to the express words of the section itself,
which as plainly as possible makes the exciting or attem pting to
~ excite certain feelings, and not the inducing or attempting to
induce to any course of action such as rebellion or forcible
resistance, the test of guilt. I can only account for such a view
by attributing it to a complete misreading of the explanation
attached to the section, and to a misapplication of the explanation
. beyond itstrue scope. Lastly, the authority or institution against
which it is an offence to excite or attempt to excite feelings of
disaffection is “the Government established by law in British
India”? What is the meaning of that expression? It means,
in my opinion, Britsh rule and its representatives as such,—
the existing political system as distinguished from any parti-
cular set of administrators. The result is that you have tc
* apply this test to the case of each of these two prisoners: did
he, by these articles, try te excite in the minds of their readers
feelings of disloyalty or enmity to the Government ?

Now I come fo the explanation to section 124 A, and the ques-
tion is how far it qualifies the section as just explained by me,
and whether it supplies you with any other test to apply to these
_articles, Let us read: the explanation-again:—* Such a‘disap~
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probation 6f the measures of the Government as is compatible with

a disposition to render obedience to thelawful authority of the GQVf
ernment, and to support the lawful anthority of the Gmernmelft ;
against unlawful attempts to subvert or resist ’r.hg.t authority, s
not disaffection. Therefore the making of eomments on the mea-
sures of the Government with the intention of exciting only ifhml
species of disapprobation, is not an offence within this clause.**
Let us consider each part of this explanation, as we have con-
sidered each part of the first clause. Observe first that, asIhav.‘e'-_-
already said, while the first clause shows affirmatively what the *
offence made punishable by the section is, the explanation states
negatively what it is not : it says that something “is not disaffec-
tion,”” and “is not an offence within this clause.”’ Therefore its
object is to protect from the eondemnation pronounced by the
first clause certain acts which ib distingunishes from the disldyétl;__.- 3
attempts which the first clause deals with, The next and mosb _.:-;'_
important point for you to bear in mind is that the thing pro-
tected by the explanation is “the making of comments onthe =
measures of the Government” with a certain intention, This
shows that the explanation has a strictly defined and limited scope.
Observe that it has no application whatever unless you come
to the conclusion that the writings in question can fairly and
reasonably be construed as “the making of comments on the
measures of the Government.” It does not apply to any sort

of writing except that. It does not apply to any writing which
cansists not merely of comments upon Government measures,
but of attacks upon the Government itself. It would apply to -
any criticisms of legislative enactments, such as the Epidemie
Diseases Act, or any particular tax, or of administrative neasurcs,
such as the steps taken by the Government for the suppression

of plague or famine. But if you come to the conclusion that these
writings are an attack not merely upon such measures as these, but
upon the Government itself, its existence, its essential character- Ty
istics, its motives, or its feelings towards the people, then you must
put asi le theexplanation altogether, and apply thefirst clause of -
the seetion. Inthe next place, supposing that you are satisfied that -
these writings canfairly and reasonably be construed as “comments

on the measures of the Government™ and not as attacks upon
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- the Government itself, still you cannot apply the explanation
nﬂ@ss. ve that such comments were made with The inten-

ion of exciting only “such a disapprobation of the measures of
ernment as is compatible with a disposition to render
to the lawful authority of the Government, and to
s lawful auth:}rity of the Government against unlawfuyl
subvert or resist that authority.”” This, you will see,
istinction between atbempting to excite feelings of
( 6n”to the Government, -and intending to excite only
species of « disapprobation > of Government measures ;
ts the latter only. What is the meaning of *“disap-
of Government measures as contrasted with “ disaffec-
the Government? T agree with Sir Comer Petheram
isaffection means the absence of affection or enmity,
ation means simply disapproval; and that it is quite

o like or be loyal to any one, whether an individual
ernment, and at the same time to- disapprove strongly _
its measures. This distinction is the essence of the
It shows clearly what a public speaker or writer may
ab he may not do. A man may crificise or comment
nmeasure or act of the Government, whether legislative
ve, and freely express his opinion upon it. He may
the Income Tax Act, the Epidemic Diseases Act, or any
expedition, or the Suppression of plague or famine, or’
tration- of Justice. He may express- the strongest
tion of such measures, and he may do so severely, and
e reasonably, perversely and unfairly. So long as he con-
W]f.to that, he will be protected by the explanation.
* But if he goes beyond that, and, whether in the course of com-
n measures or not, holds up the Government itself to
d or'contempt of his readers,—as for instance, by atiri-
to'it every sort of evil and misfortune suffered by the
_people, or dwelling adversely on its foreign origin and character,
ot puting ‘to it base motives, or accusing it of hostility or
1 erence to the welfare of the people,—then he js guilty under
section, and the explanation will not save him,

. ‘:"m?hfect of the explanation is to protect honest journalism

/,-cz., eriticism of publi_c_ Imeasures and institutions with
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a view tg their improvement, and to the remedying of grievances
and abuses, and to distinguish this from attempts, whether open
or disguised, to make the people hate their rulr*:rs. So long as
a journalist observes this distinction, he has nothing to fea..r. It
ceems to me that this view of the law secures all the liberty
which any reasonable man can desire, and that to allow more
would be culpable weakness, and fatal to the interests not only

of the Government but of the people. But now there are other

words in the explanation which we have still to consider. To
come within the protection of the explanation, a writing must
not only be the making of comments on Government measures
with the intention of exciting only disapprobation of them
as distinguished from disaffection to the Government, but the
disapprobation must be “ compatible with'a disposition to render
obedience to the lawful authority of the Government, and to

support the lawful authority of the Government against unlaw- |
ful attempts to subvert or resist that authority.”. What that
means is that even exciting disapprobation of Government

measures may be carried too far. Tor instance, if a man _p'uh—
Jished comments upon Government measures which were mnof
merely severe, unreasonable or unfair, but so violent and bitter,
or accompanied by such appeals to political or religious fanati-

cism, or addressed to ignorant people at a time of great public

excitement, that persons reading those comments would carry
their feelings of hostility beyond the Government measures to
their author, the Government, and would become indisposed to
obey and support the Government, and if it could fairly be
gathered from the writing as a whole that the writer or pub-
lisher intended these results to follow, then he would be guilty
under the section and would not be protected by the explana-
tion. Observe the nature of this disposition,” which makes the
whole difference between a disapprobation” of measures which
amounts to “ disaffection” to the Government, and.a disapproba~
tion jwhich does not. Tt is not merely «a disposition to render
?Pcdxe-nf:e'_ to the lawful authority of the Government” I is a
:::posntmn. both to render obedience and also to support the law-
ul autherity of the Government against unlawful a..tteinpta to
subvert or resist it. And it is a disposition to support that lawful
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-authority against unlawful attempts not only to & resist’” it—that
is, to oppose it—bhut also to “subvert” it—that is, to weaken
and undermine it by any unlawful means whatever. And, lastly,
it is a disposition to support the Government against all such
unlawful attempts whenever occasion may arise, not only against
any particular unlawful attempt proceeding or impending at
the time of the publication. I believe that it is an inaccurate
reading of this part of the explanation, a too exclusive attention
to the expressions about obedience and resistance, and an in-
sufficient attention to other expressions equally important, which
has caused some people to misunderstand the whole section, and
to imagine that no one can_be convicted under it even if he
assails the Government itself, and not merely Government mea-

- sures, unless he eounsels or suggests rebellion or forcible resist-
ance.

You will thus see that the whole ‘question is one of the inten-
tion of the accused in publishing these articles. Did they intend
to excite in the minds of their readers feelings of disaffection or
enmity to the Government? Or did they intend merely to
excite disapprobation of certain Government measures? Or did
they intend to excite no feeling adverse either to the Govern-
ment off its measures, but on! y to excite interest in a poem about
Shivaji and a historical discussion about his alleged killing of a
Mahomedan general ? These are the questions which you have
to consider. Bat you may ask, how are we ‘to ascertain whether
the intention of the accused was this, that, or the other? oty
can we tell whether his intention was simply to publish a histo-
rical discusgion about Shivaji and Afzul Khan, or whether it was
to stir up, under that guise, hatred against the Government ?
There are various ways in which you must approach the question
of intenion. You must gather the intention as best you can
£rom the language of the articles; and you may also take into
consideration, under certain conditions, the other articles that have
been putin. evidence) such as the articles about the plague and
the Diamond Jubilee and so forth. But the first and most impor-
tantindex of the intention of the writer or publisher of a news-
paper article is the language of the article itself, What is the

intention which the arbicles themselves convey to your minds ?
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In considering this, you must first ask }'?lil'sel\*es wh.:tt wo.uldt:ej
the natural and probable effect of reading such articles in e?
minds of the readers of the Kesari, to whom they ek addressed?
Read these articles, and ask yourselves how the ordinary readers
of the Kesari would probably feel when reading them. - Would tlfe
feeling produced be one of hatred to the G-overnmetlt, or fv.ould it. -
be simply one of interest in a poem and a historical di:,seusﬁ.on-
about Shivaji and Afzul Khan and so forth? If you think that
the only feelings which such readers would be excited fo are
feelings of interest in a poem or a historical or ethical discussion,,
then you may presume that that is all the accused intended to-
excite. If yon think that such readers would naturally an(!
probably be excited_to entertain feelings of enmity to the Govern-
ment, then you will be justified in presuming that the accused
intended $o excite feelings of enmity or disaffection. As a matter
of common sense a man is presumed to intend the natural and ordi-
nary consequences of his acts : he cannot, speaking gene;ally,_-ﬁay 8
Although this language would have the natural and ordinary
effect of exciting feelings of disaffection; I did not when publish-.
ing it infend.tHat it should do so. But in considering - what-
sort of effect these articles wéuld be likely to produce, you must
have regard to the particular class of persons among whém they
were circulated, and to the time and other circumstances in
which they were circulated. In judging what would be the
natural and ordinary consequences of a publication like this, and
what, therefore, was the probable intention of the writer or
lisher, T must impress on you,

pub-
as perhaps the most important.
that you must bear in mind the time,
ances, and the occasion of the publication,
An article which, if published in England, or among highly
educated people, would produce no effect at all—such as an
article on cow-killing—might, if published zimong' Hindus in
?ndia. produce the utmost possible excitement. An article which
if published at a time of profodnd peace, prosperity arrd'“conbexitf
ing, might, at a time of agitation
d to the Government,

point in my somming up,
the place, the circumst

intense hatre

est, ¢ When you
are conajud.ermg th.e probable effect of a publication upon people’s
minds, it is essentia] to consider who the people are.  In my opi-
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nion, it would be idle and absurd to ask yourselves what would
be the effeet of these articles upon the minds of persons reading
them in a London drawing-room or in the Yacht Club in Bom-
bay; but what you have to consider is their effect, not upon
Englishmen or Parsis or even many cultivated and philosophic
Hindus, but upon the readers of the Kesari among whom they
are circulated and read—Hindus, Mardthas, inhabitants of the
.Deccan and the Konkan. And you have to consider not only
how such articles would ordinarily affect the class of persons who
subscribed to the Kesuri, but the state of things existing at the
time, not in the year 1890 or 1891, or 1892 or 1893, or even 18986,
but in June 1897, when these articles were disseminated among
them, Then you have to look at the standing and the position
‘of the prisoner Tilak. He is a man of influence and importance
among the people ; he would be in a position to know what effect
such articles wounld probably produce in their minds, Would
then the readers of the Kesari at that time, and in the then exist-
ing state of the country and of public feeling, regard the articles
as apoem and a historical discussion applying no moral to the
British Government here and now, or would they be excited
by them to feelings of enmity to the Government ?

Buat in the next place, in judging of the intention of the
accused, you must be guided not only by your estimate of the
effect of the articles upon the minds of their readers, but also
by your common sense, your knowledge of the world, your under-
standing of the meaning of words, and your experience of the
way in which a man writes when he is animated by a particu-
lar feeling. Read the articles, and ask yourselves, as men of
the world, whether they impress you on the whol as a mere
poem and a historical discussion without disloyal purpose,
or as attacks on the British Government under the disguise
of a poem and historical discussion. It may not be easy to
express the difference in words; but the difference in tone and
spirit and general drift between a writer who is trying to stir up
ill-will and one who is not, is generally unmistakeable, whether
the writing is a private letter, or a leading article, or a poem, or
the report of a discussion. You can form a pretty accurate notion
of what a man is driving at, or what he wants to convey, from
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a perusal of the writing, and can generally tell whether the wri-
ting is inspired by good-will or is meant' to create 1ll-will. It 18
not very difficult to distinguish between the langunage l')f' 1?'3313111‘5)’
and the language of loyalty and good-will or of criticism and
comment. You must ask yourselves, having read the articles,
whether the writer or publisher is trying to stir up the feelings
of his readers against the Government, or is trying to do some-
thing altogether different. If the object of a publication is really
seditions, it does not matter what form it takes. Disaffection
may be excited in a thousand different ways. A poem, an
allegory, a drama, a philosophical or historical discussion, may
be used for the purpose of exciting disaffection, just as mueh
as direct attacks upon the Government. You have to look
through the form and look to the real object: you have te con-
gider whether the form of a poem or discussion is genuine, or
whether it has been adopted merely to disguise the real seditious
intention of the writer. Again, in judging of the intention of
the writer or publisher, you must look at the articles as a whole,
giving due weight to every part. It would not be fair to judge
of the intention by isolated passages or casual expressions with-
out reference to the context. You must consider each passage
in connection with the others and with the general drift of the
whole. A journalist is not expected to write with the aceuracy
and precision of a lawyer or a man of science; he may do him-
self injustice by hasty expressions out of keeping with the ge-
neral character and tendency of the articles. It is this general
charftctcr and tendency that you must judge the intention by,
looking at every passage so far as it throws light upon this,
‘.ltou have heard much discussion as to the exact meaning of va-
ram:s.expreasions_ in these ?.rticles and the best way of rendering
a8Nage R o
;::;:1:1 gi\i;;::;s;]l;::ltlltizi;s;:ri’ou must remember that there hag
. g ectness of some of the translations
kot g R 30
al with are, in their orj
langung?. I do not intend to trouble y
:‘230;‘1311:::: t:'iflderings which are in .evidence. The discussions
: : xen place on the subject are, T assume within
your recollection. They no doubt were necessar Jd S
important that we should f assan g dn 9t 1 e
» 85 18r as possible, exactly understand

ginal form, in a forei gn
ou with any criticisin of
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the true meaning of every word. But it would ke a greab
mistake to let the decision of this case turn upon mere verbal
niceties of translation or discussions as to the best English equi-
valents of particular Mardthi terms. We must look abt these
articles, not as grammarians or philologists might do, but
as the ordinary readers of the Kesari would loock at them—
readers who are impressed not by verbal refinements but by
the broad general drift of an article. Two translations have been
put before you, one of which has been called a free and the other
a literal translation. Both are equally official translations. What
I would advise you is that wherever there is no dispute about
the accuracy of the free translation, where its rendering has
not been challenged, you should be guided by the free
translation. Tt is altogether a mistake to suppose that because
a translation is literal, it is more correct than the translation
which is called free. It does not follow that the most literal
translation of a passage is that which best conveys its meaning
in English, What we want to get at is the way in which an
ordinary reader would understand the whole article, and hence
to gather the intention with which the article was written and
published. An absolutely literal translation from one language
to another may give in the second language an extremely im-
perfect and really inaccurate idea of the meaning and spirit of
the original. These documents have been translated by a trans-
lator of the Court, a Hindu gentleman, whose capacity to translate
cannot for one moment be doubted. The accuracy of his literal

rendering of the articles has not been challenged by the defence ;°

but the defence have found fault with the free translation as
regards certain expressions ocewrring in the articles. The free
translation does not profess to give the absolutely literal meaning
of the words, but their real genuine equivalents in English. As
I have said, where the accuracy of the free translation is not
disputed, T advise you to be guided by that: where there is any
dispute, I advise you to compare the literal with the free trans-
lation, to look at the context of the disputed passage, and to judge,
by reference to that, which conveys the true meaning and inten-

tion, Again, where there is a conflict of evidence as to the

meaning of a particular expression, I would advise you fo give,
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under the usual rule, the benefit of any reasonable dqubt to til(:
accused. Were the accused publishing a harmless poem ar |
historical discussion, or were they using the form of 8. poem an
& historical discussion for the real purpose of exciting eflmlfsy
to the Government ? In dealing with this question, as with all
others in a criminal case, you must remember to give the- accused
the benefit of any reasonable doubt, and to give the articles not
only a fair but a liberal and generous consideration. Y(.)u must
remember that the prosecution have to establish against the
accused that the construction of the articles which they have
put forward is the true one, Inall cases, and whether the cha,l:ge
is one of sedition or murder or any other offence, the prosecution
have to prove their case; and here they have to prove their
construction of the articles, and to prove that the articles were
published by the accused with the intention of exciting disaffec-
tion.

I will now come to the articles, but in doing so I wish Yyou to
bear in mind the nature of the Shivaji controversy. (His Lord-
ship then proceeded to analyse and comment upon the articles
on which the charges ereo drawn and also the various other
articles that had been put in evidence, and concluded by
asking the jury to give the matter an impartial consideration.
He urged them to read the articles with the other evidence, and
putting aside all prejudice from theiy minds, to'say if Tilak was
trying to make his readers hate the Government, or was com-
menting upon Government measures simply with the object of
exciting a disapprobation compatible with a disposition to obey
and support the Government, or was trying to interest his readers
in a poem and a historical discussion with no practical application
to the present day. His Lordship also impressed upon the Jjury,
n view of the importance of the
to an unanimous verdict.)

Procedure Code, for the complaing made in thig case ; and second] j}', |
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whether this Court had power, notwithstanding the absence of a
sufficient order or authority, to accept the commitment under
section 532 of the Criminal Procedure Code, and proceed with the
trial. Then there is a third point in regard to the Charge. It is
a question as to the meaning of the term “ disaffection,” and this
is of very great moment. Although this is only the second ease
under this seetion, others are pending, some in this Court and
others outside the Court, which will come up immediately for
decision. What I desire to put before the Court is as to the
meaning of the term “ disaffection.” Your Lordship has put it
that disaffection is simply want of affection, afterwards explaining
it by ill-will, dislike, and enmity. The point, I take it, is that
disaffection is the absence of affection. The point I ask to have
reserved is whether your Lordship’s direction to the jury that
disaffection means simply want of affection in any degree towards
British rule or its representative, is correct,

STRACHEY, J. :—That is not quite a complete account. I was
anxious not to pin down the jury to “absence of affection,” and
that is why I also included those other terms, enmity, ill-will
and so forth, as to the meanings of which there may be some
shadow of difference. The word disaffection covers, in my opi-
nion, all those terms.

Pugl :—1I understood your Lordship to say that disaffection
was absence of affection in any degree, and that you illustrated
it by ill-will, dislike, enmity.

STRACHEY, J,:—1I held that disaffection was a common term

embracing all these others.

Pugh :—My point is that disaffection does not mean, as Sir
Comer Petheram put it, ¢ the contrary of affection.”

STRACHEY, J.:—1I have considered the various points whlch :
Mr. Pugh has asked me to reserve. I am of opinion that no-

good purpose would be served by reserving them, and I decline
" to reserve them.

The jury by a majority of six to three found the first prisoner .

guilty, and they unanimously acquitted the second.

(1) See note at p. 134 rm!e.:
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The first prisoner having been convicted, subsequently applied
under clause 41 of the Amended Letters Patent, 15651 | for leave
to appeal to the Privy Council. The following is the material
part of his petition :— ¥

6. That in the course of the said trial the said alloged sanction or authority
to prosocute your potitioner was tendered in evidence on the part of the prosecu-
tion and was objected to on behalf of Yyour petitioner on the ground that the same
was not a suffivient order or authority under section 196 of the Code of Criminal
Procedure for the com plaint against your petitioner in respaet of the offence
charged aguinst him, but the said objection was overruled, the learned Judge hold-
ing that the said alleged sanction was sufficient within the said section, and that
even if it was not, the effect, if any, was cured by the provisions of section 532 of
the said Code. Your petitioner humbly submits that the reception of the said
sanction in evidence greatly prejudiced him in his trial.”

“9. That in the course of his summing up to the jury the said learned Judge,
among other things, directed thoe jury and, as your petitioner ig advised, mis-
directed the jury as follows, that is to say (—

(=) That disaffoction * meant simply absence of affection.

(5) That it meant hatred, enmity, dislike, hostility, contempt and every form
of ill-will to the Government, ’

(c) That disloyalty was porhaps tho best goneral torm, and that it compro-
hended every possible form of bad feoling to the Government,

(@) That a man must not make or try to make others feel enmity of any kind
against the Government.

counsel applied to the said learued J udge to reserve the following questions of
law, namel Y 1=

@ Clause 4] ;—

“And we do further ordain that, fron auy judgment, order, or sentence of the
said High Court of Judicature at Bombay mage in the exercisg of original criminal
Jurisdiction, or in any criminal case where Ay point or points of law have bee

anner hereinbefore Provided by

a“ri?md by such Jjudgment, order, or sentence to appeal to Us
8ors, in Couneil, provided the saiq High Court shall decla; y

require, subject always to such rules and orders g Wi i 1
Privy Council, hereafor make in thag behalf, » / : v g3
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(1) whether there is any sufficient order or authority, within the meaning
of soction 196 of the Criminal Procedure Code, for the complaint made in this
case;

(2) if not, whether this Court had power nevertheless to accept the commit-
ment under section 532 of the Criminal Procedure Code and to proceed with
the trial ;

(8) whether the direction to the jury that disaffection means simply absence
of affection in any degree towards the British rule or its administrators or
representatives is correct ;

for the opmmn of this Honourable Court, but that His Lordship declined to
do so.

‘11, That your potitioner thereafter through his solicitor Mr. Bhaishanker
Nanabhai applied to the Honourable the Advocate General for a certificate under
section 26 of tho Letters Patent, but the Honourable the Advocate General
declined to grant it.

€12, That your patitioneris advised and verily believes that, in addition to
the specific instances above mentioned, the learned Judge also misdirected tho
jury upon other points, and that, if the learned Judge had not so misdirected
the juryas above mentioned, the majority of the jury would not have found a
verdict against your petitioner.

13, That this ease is one of the greatest importance not only to your peti-
tioner, but to the whole of the Indian Press and also to all the Indian subjects of
the Crown, inasmuch as, according to His Lordship’s charge, a petition for the
redress of grievances however unobjectionable in other respects would subject
the person or persons presenting the same to the punishment provided by seetion
124 A of the Indian Penal Code.

“14. That your petitioner is also advised and verily believes that, if the said
charge be held to be a correet exposition, it will seriously interfere, if not entirely
do away, with the liberty of the press and the right of freedom of speech and
public meeting in India.

“ Y our petitioner, therefore, humbly prays that Your Lordships will be pleased
to declare under claunse 41 of the Letters Patent that this case is a fit one for
appeal to Her Majesty in Council.”

The application was heard by a Full Bench consisting of
Farran, C. J., Candy and Strachey, JJ., on the 24th September.

Russell for petitioner : —The authorities show that the Privy
Couneil will hear appeals in three classes of cases: (1) where
questions of jurisdiction arise; (2) where questions of grave impor-
tance arise which are likely to recur; (3) where refusal to do so
would lead to a failure of justice to the acoused-—Poomak&oty
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Moodeliar v, The King™ ; Aga Kurboolie Makomed v. The Queen® ;
Januokes v, Bindabun™; Queen v. Eduljee Byramjee® ; Reg. v. Alloo
Paroo™; Reg.v. Bertrand® ; Queen v. Murphy™; Reg.v. Reay® ;
Reg. v. Pestanji Dinsha®™ ; Carter v. Molson ™ ; Riel v. The
Queen™ ; In re Abraham Mallory Dillet1® ; Ex parte Deeming™® ;
In re MacCrea™ ; Ex parle Kops'®, All these cases justify the
appeal in the presentcase.” We submit that the sanction given
by Government was not a sufficient sanction 9 under section 196
of the Criminal Procedure Code (Act X of 1882) so as to give the
Magistrate jurisdiction to hear and to commit the case to the
Session. The sanction should set out the complaint, giving dates,
particulars, &c. Here the Government gave the Oriental Trans-
lator a free hand to bring any complaint he pleased with respect
to anything that had appeared in the Kesari from the date it
first appeared. The nature of the complaint should be definitely
stated in the sanction, The Government could not delegate to
another the duty that was cast upon it. If the sanction was
insufficient, the Magistrate had no Jjurisdiction to commit,

Next we contend that the J udge misdirected the jury as to the
meaning of the word ¢disaffection.’ Tt was wrong to say that
it was the absence of affection, Tt really means active disloyalty.

(Stracury, J..—1 pointed out that I agreed with Sir Comer
Petheram’s definition, and I clearly meant to express that, T do
not think that the word ‘absence ’ was a fortunate word to use,
but T thivk you will see that taken with the context I meant hot
mere negation, but an active feeling. I wanted to avoid pruning
down the definition to any one word, and the word “absence ?
does not accurately represent my meaning. The word was not
used as fully defining the meaning of disaffection. Yoq cannot
take it that I meant an attitude of mere negation from the words
which followed, for T said that disaffection meant exciting the

M 8 Knapp P, C., 348, 352, ® 10 Bom, 1. C, Rep., 75
@ 4 Moo, P, C, ., 239, 243, (0 8 Ap. Ca., 580, #h
@) 1 Moo. Tnd. Ap., 67 at p. 75, (1) 10 Ap, Ca., §75.
@ 3 Moo, Ind, Ap., 468, (12) 12 Ap, (.'tt.: 459,

® 5 Moo, P, C. C,, 296,

(18) (1892
®) L.R,, 1p. C,, 520, ( ) Ap. Ca,, 422,

a9 I, 1, R, 15 All, 311
(18) (1894) Ap. Ca,, 650,
(18) See sanction, tpra., p, 122,

3
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people to hatetheir rulers, that is, coupled with the word enmity,
and means an active feeling. The words ‘absence of affection ’
were coupled with exciting disapprobation of Government mea-
sures with a view to holding Government itself to the hatred or
contempt of the readers.]

There must be an excitement to disorder—Mayne’s Criminal
Law, p. 473.

Lastly, we contend that the Judge was wrong in his definition
of the word Government as meaning British rule or its repre-
sentative or administrator.

" Lang (Advocate General) for the Crown :—No case has been
made out to justify a certificate of leave to go to the Privy
Council. The grounds on which the cases go to the Privy Coun-
cil are stated in the Dillet’s case® and this case clearly does not
£all within the class of cases there specified. There isno question
of jurisdiction here. The only point is whether the prosecution
was instituted by the authority of Government. No written
authority s required. The Magistrate hes only to decide whe-
ther the Government sanctioned the prosecution. Here the
complaint was laid by the Translator to Government, who pro-
duced the written order of (Government, and the case was con-
ducted by the Government Solicitor. Could any Court for a
moment consider it doubtful that the Government had sanctioned
the complaint. It is difficult to treat the point seriously. The
Code does not require any particular form in which the Govern-
went is to give its sanction.

The only other point is the alleged misdirection of the Judge
with regard to the word disaffection. I do not admit there was
any misdirection. The whole clause must be taken together.

" Words and passages must not be isolated and regarded separately

from the context. Taking the whole clause it was clear that the
definition of disaffection given was correct and agreed with that
given by Petheram, C. J., in Queen Empress v. Jogendro Chunder
Bose™,

Faredy, C. J.—The question to be decided in this case is
whether in the opinion of this Court this is a fit case for appeal

® 12 Ap, Ca., 459, @ 1. L. R, 19 Cal., 85,
B 169§—4 ] ‘
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to Her Majesty in Council. Tnreference to that it must be
remembered that the Privy Council have themselves laid down
certain rules which guide them in considering whether appeals
in criminal cases are fit cases for appeal or mot, and that
they have expressly decided that there is no general appeal
in eriminal cases. It is only when an important or doubtful
question of law arises, or when there has been a miscarriage of
justice, that they will deal with appeals in criminal cases. Ithink
this will include nearly all cases—excluding for the moment ques-
tions of the absence of jurisdiction—in which appeals have been
allowed by the Privy Council. Therefore we have to apply our
minds to consider whether in this case there is an important ques-
tion of law to be considered, whether there has been a mis-
carriage of justice, and also whether there has been any want of
jurisdiction shown in the committing Magistrate or the High
Court.

Now, as to the question of jurisdiction, we are all of opinion
without doubt that this prosecution was instituted under the
authority of Government, and that, to use the words of the present,
Code (Act X of 1882), this complaint was made “by order of
or under the authority of Government.”” There is no special
mode laid down in the Code whereby the order or sanction of
Government is to be conveyed to the officer who puts the law i
motion. In this case the prosecution was conducted by the GO\:I
ernment Solicitor, it was instituted by the Oriental Translator to-
Government, and he produced the written order of Government
to institute the complaint. Now though the complaint must
undoubtedly contain the article complained of to give informat}m
to the accused of the charge against him, there is nothine in ;En
Cofle to show that the written order to make the com ti-mi; ‘:
w_nt.t.e'.:n order is required—must specify the exact article i1:1( o
of which the complaint is to be made. Therefore werﬁlpi?;

that it would be puerile on t i
another tribunal, b hat point to send the case before

The other ground u ;
L ~ pon which My,
tify that this is a fit case to be sen: Russell has asked us to cer-

is that there has been o misﬂirectionm Her Majesty in Council,

» and he based his argument
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on one major and two minor grounds. The major ground wag
that the section cannot be said to have been contravened unless
there is a direct incitement to stirup disorder or rebellion. Thab
appears to us to be going much beyond the words of the section,
and we need not say more upon that ground. The first of the
minor points is that Mr. Justice Strachey in summing up the
case to the jury stated that disaffection meant the ‘absence of
affection.” But although if that phrase had stood alone it might
have misled the jury, yet taken in connection with the context
wo think it is impossible that the jury could have been misled
by it. That expression was used in connection with the law as
laid down by Sir Comer Petheram in Calcutta in the Bangaboshs
case. There the Chief Justice instead of using the words
«absence of affection,” used the words contrary to affection.”
If the words “contrary to affection” had been used instead of
« absence of affection” in this case there can be no doubt that
the summing up would have been absolutely correct in this
particular. But taken in connection with the context it is clear
that by the words “absence of affection” the learned Judge did
not mean the negation of affection, but some active sentiment on
the other side. Therefore on that point we consider that we
cannot certify that this is a fit case for appeal.

In this conneetion it must be remembered that it is not alleged
that there has been a miscarriage of justice.

The last minor point was with reference to" the definition of
the word Government, This is a very minor point:in the case,
but striking out the words which Mr. Russell has alluded to, but
which were not in the original summing up'?, we cannot see that
there has been any misdirection as to the meaning of the word

@ In the copy of the charge annexed to the petition for leave to appeal, the
definition of the words in section 124 A of the Penal Code, “the Government estab-
Jished by law in British India” was given thus:— 16 means, in my opinion, British

nd administrators as such—the existing political system

rule and its representatives ¢
as distinguished from any particular set of administrators.” In the charge as

 delivered the words here italicised **and administrators » were not used. The
« T4 means, in my opinion, British rulc and its representatives as

sontence should be, :
political system a3 distinguished from apy partionlar get of

guch—the existing
administrators,”
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1597. Government, We, therefore, think that the application must be
- refused, iy P
g::::n Gl Application refused.™
" o -
%‘,‘,’,2::' For the Crown:—Mr. E. F. Nicholsor, Acting Government
Timax. Solicitor.

For the prisoner :—Messrs. Bhaishanker and Kanga.,

APPELLATE CRIMINAL.

FULL BENCH.

Before Sir C. Farran, Kt., Chief Justice, My, Justice Parsons and
My, Justice Ranade.

Y 1807, QUEEN-EMPRESS v. RAMCHANDRA NARAYAN Axp aNoTnen.*
Fovemder 23. Penal Code (dct XLV of 1800), Sec, 124 A—* Disafiection’, meaning ofm
a Seditious publication,

The word “disaffection” in section 124 A of the Indian Penal Code (Act
" XLV of 1860) is used in a special sense as meaning political alienation or dis-
content, a spirit of disloyalty to the Government or existing authority.

An attempt to excite feelings of disaffection to the Government is equiva-
lent to an attempt to produce political hatred of Government as established
by law, to excite political discontent, and alienate the people from their alle-
giance.

This meaning of the word « disaffection "
tion is not varied by the explanation.

PER Parsoxs, J.:—The word “ disaffection »

Indian Penal Code cannot be construed as meani
trary of affection or love, that is to say,

in the main portion of the sec-

used in section 134 A of the
ng an absence of or the con.
dislike or hatred, but is tsed in its

not to obey, but to resist and subyert the Gove

PER Ra_:unn, J. :—-"_I‘:isaiIection ” is not a mere absence or negation of love
i or gnod-wfll, but & positive feeling of aversion which is akin to disloyalty,
| a defiant insubordination of authority, or when it is not defiant, it secretly

seeks to alicnate the people and weaken the bond gi
the minds of the people with i ot

feeling which tends to bring the Gg

rnment,




